




66� I THE FORECLOSURE SURVIVAL GUIDE 

Information to Gather Before You Call 

•� Current balance of your mortgage loan(s) 

•� Recent pay stubs 

•� Benefit statements from Social Security, disability, 

unemployment, retirement, or public assistance 

•� Your last tax return 

•� If you're self-employed, an up-to-date profit and loss statement, and 

•� Monthly household expenses 

Your Case Is Easy to Resolve 

You haue missed  two or three payments because ofa tem­
porary economic setback through no fault qfyour own. and yo1/ 

can shall' thatyou'll be able to makeyourpayments in thefuture. 

The counselor will call a dedicated loss mitigation hotline 
made available by your mortgage serviceI' and get an okay to a 
workout on the spot. Typically. you'll get an agreement that lets 
you make up the missed payments over a period of between 
three months and a year, depending on your situation. Or the 
agreement may add the missed payments to the end of your 
mortgage. 

It's hard to generalize about how long it takes to get an 
agreement in your hand if your case looks like an easy one 
to the counselor. It all depends on the volume of cases being 

negotiated by your counselor and lender, and the priority 
assigned to your case. 

You Need Serious Negotiating Help to Keep the House 

You hal'e missed three orfolirpaymellts and are on the uerge 
c!l receil 'ing a notice qfintent to foreclose or el'en a notice of 
intended sale. JjY01t're going to be able to make/utllre payments. 
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you need some type of modification ofyour mortgage principal 

or interest pa.vment, and yOll need a way to deal with the missed 

paymeJ Its. 

The counselor and you will try to come up with a proposal you 

can live with. It may involve an agreement on your part to give 

up some expenses (for instance, eliminating satellite TV, pulling 

your children out of private school, or suspending contributions 

or repayments to a retirement plan) in exchange for the lender's 

agreement to make the changes in your mortgage that will 

make it possible to stay in your house. 

The foreclosure counselor will communicate your proposed 

workout to the mortgage servicer, and the servicer will pass it on 

to a special analyst (employed by the servicer) to see whether 

or not the lender will accept it. There will probably be some 

negotiation, with your counselor advocating for your position 

or something close to it. Depending on whether the servicer's 

right hand knows what its left hand is doing, you may receive 

a notice of default or a notice of intent to begin foreclosure 

proceedings even while negotiations are still going on. 

As the time of a threatened foreclosure draws near, you 

may start to panic at the lack of movement in your talks. As 

mentioned, if you get \vithin a couple of weeks of a scheduled 

sale without finalizing an agreement, you should start talking to 

a bankruptcy lawyer to see whether bankruptcy would be an 

appropriate way for you to stop the foreclosure sale and give 

you more time to work something out. 

The Only Way to Avoid Foreclosure Is 
to Sell or File for Bankruptcy 

You have received a notice of intent to foreclose and either you are 

UJzlike£v to have enough income to stay current on yourpayments 

(even if they are reduced, and even ifyou could reduce your 

overall debt load by.tilingfor Chapter 7 bankruptcy) oryou have a 

poor credit score. 
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Your counselor will probably tell you that a satisfactory workout 

isn't going to happen and that you should do whatever you 

must to avoid foreclosure, which would likely put a heavy hit on 

your credit rating. The counselor will likely suggest unloading 

your house in a short sale (which usually means selling it for 

less than you owe on it) or offering a deed in lieu of foreclosure 

to the lender (giving the house to the lender in exchange for a 

promise not to sue you for what you still owe on the mortgage). 

Some counselors might suggest that you consult a lawyer 

about the possibility of filing for bankruptcy. Many, hoV\'ever, 

avoid the "B" \vord if at all possible, because the lenders Un 

many cases their funders) don't like it. I don't think foreclosures 

are always a bad thing, and I do think that bankruptcy is 

sometimes the most appropriate response. For example, a short 

sale might be marginally better for your credit record in the 

future (no one really knows these days), but you would have 

to leave your house much sooner than you would if you let 

the foreclosure happen. And that means you ,vould give up 

your opportunity to save money by staying in your house for 

months-perhaps many months-without making payments. 

Finally. if you choose a short sale over bankruptcy, you might 

be sacrificing the best v,ay out of liability for income tax on 

debt the lender writes off and for deficiencies, So keep in mind 

that a counselor who attempts to sell you on a short sale or 

talk you out of bankruptcy may be passing on the views of 

the lenders and servicers, "hich may not serve your economic 

interests. 

If you still want to keep your home despite the fact that the 

counselor tells you a workout is not in the cards, it's time to 

think about bankruptcy. Filing for Chapter 13 bankruptcy might 

let you keep your house. (See Ch. 5.) At this stage, filing for 

Chapter 7 bankruptcy won't keep you in your house in the long 

run, but it can help you stay there payment free for an extra 

couple of months. (See Ch. 6.> 
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Basic Workout Options 
Whether you are working through your lender or mortgage 

servicer, or getting help from a nonprofit housing counselor, 

you'lI be considering some or all of the following options. 

If You've Got a Second or Third Mortgage 

If you work something out with your first mortgage lender, you'll still 

have to deal with your second and third mortgage lenders. They do 

have some incentive to be reasonable-if they aren't, tell them that 

you are headed for foreclosure. They know that if that happens, they 

will receive nothing, because all the sales proceeds will likely go to pay 

off the first mortgage and their liens will be wiped out in the process. 

Repayment Plan: Keeping Current and Catching Up 

With a repayment plan, you arrange to make up missed pay­

ments over time and stay current on your ongoing payments. 

This approach is usually the most feasible and easiest to 

negotiate with your servicer. For it to work, your income will 

have to be able to cover both current and makeup payments. 

For example, say you are four months behind on your 

payments of $2,000 a month, for a total of 58,000. Paying an 

extra 5800 a month over the next 11 months would bring you 

current. Why 11 months, ",hen you could pay back the $8,000 

in ten' The eleventh month \vould account for lOCJD interest 

you'd likely be charged on the arrears. The actual numbers 

might be a little different, but you get the idea. 

If you could pay only 52,400 a month (the $2,000 payment 

plus 5400 to make up the arrears), your plan would be for 20 

months, plus additional time to pay the interest. You might even 

get your servicer (or lender) to sign off on an agreement that 

gives you three or four years to get current. 

l 
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The longer it will take you to catch up, the likelier it is that 

your servicer will have to get permission from the lender. If the 

lender will have to sign off on your proposed plan, and you 

are running up against your foreclosure sale date, you ~hould 

definitely ask-in writing-for an extension that the servicer 

thinks will be sufficient to either work out an arrangement or 

give you time to fight the foreclosure. Some servicers will tell 

you right up front whether a proposed plan will work or is off 

the table. Other servicers will string you along. You'll just have 

to make sure that you aren't forgoing other possible solutions 

(such as bankruptcy, a court action challenging the foreclosure, 

a statutory reinstatement, or redemption of the mortgage), just 

because the servicer tells you the solution is "in the pipeline." 

Don't Forget: Statutory Reinstatement or Redemption 

Many states give you, by law, the right to reinstate your mortgage 

(make it current) or redeem the loan (refinance the entire loan). 

Your state's page in the appendix lists the time limits for the exercise 

of these procedures if they're available in your state. Typically, you 

must exercise them before the foreclosure sale date, although some 

states give you a period of time after the sales date to redeem the 

mortgage by paying it off in full (plus interest and costs). 

If you think either of these options might work for you, pay 

attention to the deadlines. For example, if your state gives you 

only 30 days after you receive the notice of default to reinstate 

the mortgage, don't let negotiations drag on past that date, unless 

reinstatement is clearly not in the cards. 

If you do have the financial ability to reinstate the mortgage, 

you surely can work something out with the servicer in regard to 

your missed payments, given enough time. If you need a reduced 

monthly payment, as well as a means to make up missed payments, 

reinstatement won't work; instead, you'll need to redeem the 

mortgage by refinancing it at a lower interest rate. 
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Forbearance: Getting a Break From Payments 

Under a forbearance agreement, the servicer (or lender) agrees 

to reduce or suspend your mortgage payments for a period 

of time. In exchange, you promise to start making your full 

payment at the end of the forbearance period, plus an extra 

amount to pay dmvn the missed payments. Forbearance is most 

common when someone is laid off or called to active military 

duty for a relatively short period of time and cannot make any 

payments nmy but will likely be able to catch up soon. 

In forbearance, unlike a repayment plan, the lender agrees 

in advance for you to miss or reduce payments for a period of 

time. But both forbearance and repayment plans require extra 

payments down the line to bring the loan current Forbearance 

for three to six months is typical; forbearance for longer periods 

is less so. 

Modification: lowering Your Payments 

Unlike repayment plans and forbearance, mortgage modifica­

tions are designed to lmver your monthly payments over the 

long term. You might be able to get a modification, but even 

if your lender is willing to make modifications in the right 

circumstances, don't be too surprised if your attempt doesn't 

yield much. 

Judging from my conversations with many California clients 

facing foreclosure and \yhat I've read about the foreclosure crisis 

nationwide, many homeowners can't come close to making their 

current payments now or in the future, There are many reasons, 

including: 

•	 Their income stream was disrupted by a layoff or injury 

and a ne,v job at the same pay is just not available. 

•	 They were in over their heads from the beginning, 

because of predatory loan practices or their own mis­

statements about their income and debt load. 
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•	 Their interest-only loans caused the principal to reach 

a preset cap, \vhich in turn dramatically pushed their 

monthly payment upwards to an unaffordable level. 

•	 Their interest rates reset higher (currently not as big a 

problem as was originally feared, due to falling short­

term interest rates engineered in the first half of 2008 by 

the Federal Reserve), Or, 

•	 Something happened in their life that required them 

to reprioritize their budget-for instance, a medical 

emergency or a child in trouble, 

If you can't afford your mortgage payment now, or won't 

be able to in the near future, mortgage modification is the best 

approach to remaining in your house, 

Here are some of the ways your lender might modify a 

mortgage to reduce your payments and perhaps to reduce the 

outstanding balance of your loan to the value of your home: 

•	 Reduce your mortgage's interest rate to the current 

market rate, if it's lower than what you're supposed to be 

paying now. 

•	 Convert from a variable-rate to a fixed-rate mortgage, 

which could bring the payment down if the interest on 

the variable-rate mortgage has already reset, and will 

present a jump in payments if the reset looms in the near 

future. 

•	 Extend the loan's repayment period-for instance. 

from 30 years to 40. This will bring down the monthly 

payment, but delay for many years the time when you 

can begin to build equity, 

•	 Reamortize the loan, This involves adding the amount of 

the missed payments to the principal balance and issuing 

a new loan at a new interest rate for a new period of 

time, Reamortization can result in an increased payment 

(for example. if the interest rate stays the same or 

increases) or a reduced one (for example, if the interest 

rate is reduced and the loan period is increased!. 
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Be Aware of Deferred Junior Mortgages 

If a lender agrees to a mortgage modification and then the value 

of the house goes back up, the lender wants to be able to get some 

of its original principal back. To do this, the mortgage industry has 

come up with a device for recapturing some mortgage principal, 

called "deferred junior mortgages." These devices commit you to 

pay them off when you sell or refinance the house. They can't, 

however, be enforced by foreclosure or a lawsuit. 

EXAMPLE: Aura was recently laid off from a job paying $36 

an hour and has found a new job paying $28 an hour. In the 

meantime, the house she bought for $240,000 two years ago 

has fallen in value to $180,000. To keep her house, Aura will 

need a substantial reduction in her payments. Because she 

has a good payment history and a decent credit score, the 

lender agrees to reduce the principal due on her mortgage 

to the house's market value ($180,000), which results in the 

reduced payments Aura needs to stay in the house. 

In exchange, Aura agrees to a deferred junior mortgage 

for $60,000 at 6% interest. Under the terms of this deferred 

junior mortgage, Aura will not face foreclosure or a lawsuit 

for failure to payoff the mortgage, but will have to pay it off 

if she refinances the principal mortgage or sells the house. 

Three years later, Aura would like to sell the house. 

However, a sale will not generate enough cash to cover both 

the principal mortgage and the deferred junior mortgage, so 

Aura is stuck with the house until times get better or she gets 

rid of the deferred junior mortgage by filing for Chapter 7. 

I
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Workouts for Government-Backed Mortgages 

Special workout options are available to you if your mortgage is: 

•	 owned or guaranteed by the Federal National Mortgage 

Association (Fannie Mae) or the Federal Home Loan 

Mortgage Association (Freddie Mac) 

•	 insured by the Federal Housing Administration (FHA), 

which operates under regulations and guidelines issued 

by the federal Department of Housing and Urban 

Development (HUD) 

•	 guaranteed by the Veterans Administration (VA). or 

•	 financed by a direct loan from the Rural Housing Service 
(RHS). 

You should know if one of these agencies has purchased, 

insured, or guaranteed your mortgage, because you will have 

been informed in Writing. But if you don't remember and don't 

want to tear your house upside down looking for the paper­

work, ask your housing counselor, mortgage servicer, or lender, 

If you are working with a nonprofit housing counselor. You have 

all the usual workout options plus some additional ones, giving 

you a much better chance of working something out that the 

lender will approve of You can get help and information about 

these different options from a HUD-approved counselor. 

If you are working directly with your mortgage servicer. Your 

mortgage servicer should give you information about the 

special options available for your particular type of mortgage, 

and even distribute any explanatory materials produced by the 

governmental entity for its customers, 

Freddie Mac. If you run into problems with your mortgage 

servicer when trying to arrange a workout on a mortgage 

owned or guaranteed by Freddie Mac, call SOO-FREDDIE and 

ask to speak to someone in the loss mitigation department. 

These are the people who can assess your situation and either 

explain the rules for servicers of Freddie Mac mortgages or help 

you arrange a workout. 
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